IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
EASTERN DIVISION

TERESA A. PHILLIPS,
Plaintiff,
VS. No. 01-1046-T

LEROY-SOMER NORTH AMERICA,
ET AL,

Defendants.

N/ N N N N N N N N N

ORDER ON MOTIONSFOR SUMMARY JUDGMENT

Plaintiff, Teresa A. Phillips, filed this action pursuant to the Family and Medical
Leave Act (FMLA), 29 U.S.C. 8§ 2601 et seq., and the Tennessee Human Rights Act
(THRA), Tenn. Code Ann. 84-21-101 et seq. She sued her former employers, L eroy-Somer
North America, A.O. Smith Corporation, and M agnetek, Inc., and various supervisory
personnel. Plaintiff allegesthatthe defendantsviolated the FMLA by refusing to return her
to the sameor an equivdent postion following her return to work after maternityleave, and
by discharging her for excessive absenteeism when the absences were covered under the
FMLA. Plaintiff also alleged that the defendants violaed the THRA by discriminating

against her on the basis of her pregnancy.* A motion for summary judgment has been filed

! Various claims were dismissed by the Court on June 11, 2001, including all THRA claims asserted agai nst
the individual defendants,the THRA claim for failure to reingate plaintiff to an equivalent position following her
pregnancy, the claim for compensatory damages under the FMLA, and all claims for punitive damages. Summary
judgment was subsequently granted to defendant M agnetek on theclaimfor failure to reinstate under the FMLA.



on behalf of the defendant employers Leroy-Somer and A.O. Smith, and individual
defendants David Sullivan, Bettye McCord, Ed Plott and Jerry Neisler. Plaintiff has also
filed a motion for partial summary judgment as to these defendants. The Court notes that
plaintiff concedes that summary judgment is appropriate in favor of defendant Neisler.
Motions for summary judgment are governed by Fed. R. Civ. P.56. If no genuine
issueof material fact exists and the moving party is entitled to judgment as a matter of law,
summary judgment is appropriate. Fed. R.Civ. P. 56(c). Themoving party may support the
motion for summary judgment with affidavits or other proof or by exposing the lack of
evidenceon an issuefor which the nonmoving party will bear the burden of proof at trial.

Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The oppodng party may not rest upon

the pleadings but must go beyond the pleadings and “ by affidavitsor as otherwise provided
inthisrule, mug set forth specificfactsshowing thatthere is agenuineissuefor trial.” Fed.

R. Civ. P. 56(e) ; see also Celotex Corp., 477 U.S. at 323.

“If thedefendant . . . movesfor summary judgment . . . based on the lack of proof of
amaterial fact, . . . [{fhe mere existenceof ascintillaof evidencein support of the plaintiff's
position will beinsufficient; there must be evidence on which thejurycould reasonably find

for the plaintiff.” Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). However,

the court’sfunction isnot toweigh the evidence, judge credibility, or in any way determine
the truth of the matter but only to determine whether thereis agenuineissuefor trial. 1d. at

249. Rather, “[t]heinquiry on asummary judgment motion .. .is... ‘whether the evidence



presents a sufficient disagreement to require submisson to a[trier of fact] or whether it is

so one-sided that one party must preval asamatter of law.’” Streetv. J.C.Bradford & Co.,

886 F.2d 1472, 1479 (6th Cir. 1989) (quoting Anderson, 477 U.S. at 251-52). Doubtsasto
the existence of agenuineissuefor trial are resolved against the moving party. Adickesv.

S. H. Kress& Co., 398 U.S. 144, 158-59 (1970).

Pursuantto theFML A, eligible employees are entitled to take up to atotal of twelve
weeks of |eave per year under certain circumstances. Specifically, the FM LA provides, in
pertinent part:

Subject to section 2613 of thistitle, an eligible employee shall be entitled to
atotal of 12 workweeks of leave during any 12-month period for one or more
of the following:
(A) Because of the birth of a son or daughter of the employee and in
order to care for such son or daughter.
(B) Because of the placement of ason or daughter with the employee
for adoption or foster care.
(C) Inorder to care forthe spouse, or ason, daughter, or parent, of the
employee, if such spouse, son, daughter, or parent has a serious health
condition.
(D) Because of a serious health condition that makes the employee
unable to perform the functions of the position of such employee.

29 U.S.C. § 2612(a)(1)(A)-(D).

Under theFMLA , an employer may not “interferewith, restrain, or deny the exercise
of or the attempt to exercise, any right provided” provided by thestatute, § 2615(a)(1), and
may not “discharge or in any other manner discriminate aga nst any individual for opposng
any practice” thatis unlawful under FMLA. § 2615(a)(2). Claimsunder 8§ 2615(a)(1) are

referred to as “interference” claims, while claims under 8§ 2615(a)(2) are referred to as
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“retaliation” or “discrimination” claims.

The evidence intherecord showsthat plaintiff, who had been working at defendant
Magnetek’s plant in Lexington, Tennessee from on or about July 8, 1997, became an
employee of Leroy-Somer in April 1999, when L eroy-Somer took over the operation of a
portion of Magnetek’splant. In August 1999, A.O. Smith took over the operation of the
remaining portionsof the plant, and the two employers operated the facility jointly. During
the year 2000, the defendant employers had a written attendance policy. Under the
purported attendance policy, an “absence’” or “occurrence” was aperiod of missed work
lasting from one to seven days, with ten specific exceptions for certain absences which
would not be counted. One of those exceptions was FML A leave.” The policy also
provided for assessing one absence if an employee was tardy four times in any rolling
ninety-day period.

Defendants’ attendance policy further provided that after three absences were
assessedin any rolling twelve-month period, the empl oyee woul d be disciplined with an oral
warning; after four absencesin twelvemonths, awritten warning would begiven. A second
written warning would be given after five absences in twelve months, and upon the sixth
absence, the attendance policy called for the employee’s termination. However, a the
discretion of Human Resources M anager David Sullivan, Human Resources Benefits

Manager Bettye McCord, andtheemployee’ ssupervisor, some employees could be allowed

2 The other exceptionsincluded approved paid vacation, holidays, jury duty, bereavement, court subp oenas,
layoffs, work-related injury or illness, documented military duty and approved personal holidays.
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a“last chance” agreement after the sixth absence. There issome dispute as to whether and
to what extentthe attendance policy was actually followed. The record showsthat plaintiff
herself was given at least two verbal warnings in 2000 (February 26 and March 14)
regarding her absenteeism prior to receiving her first written warning; thus, the policy was
not always followed to the letter.?

On March 6, 2000, plaintiff missed work because both she and her child, Taryn
Phillips, weresick. They were seenby Dr. CharlesW. W hite, Jr., who diagnosed T aryn with
upper respiratory infection and sinusitis, and plaintiff with sinusitis and pharyngitis. Dr.
White gave plaintiff anote excusng her from work for three days which stated that she
could returntowork on March 9. How ever, the note did not specify whether the excuse was
for plaintiff’sown illness, Taryn'sillness, or both, and did not specifically state the nature
of either illness. Plaintiff did not return to work on the March 9; on March 13 she either
called or went to Dr. White’s office and got a second written excuse stating that she could
return to work on March 13; however, plaintiff actually returned to work on March 14. Dr.
White testified that he extended the medi cal excuse based solely on plaintiff’ srepresentation
that she had been unable to return to work. Again, however, it is unclear from the record

whether plaintiff was unable to return to work because of her own illness, because of

3 Plaintiff was al'so given a verbal warning on July 8, 1999, for being in violation of company rules
regarding work habits (leaving her work station) and tardiness She was given written warnings for the same
problems on August 25, 1999 and December 10, 1999.



Taryn’sillness, or both.* Thereisalso evidencethat plaintiff calledin on each of thesedays
to inform the defendants that she would not be at work, although there is no evidence
regarding the amount of information that she provided in those calls.’

The evidence in the record shows, and plaintiff does not dispute, that she was
properly assessed the following five absences: February 12,2000; February 15, 2000; April
3, 2000; April 29, 2000; and May 17, 2000. On each of these occasions, regardless of
whether plaintiff herself was sick, or whether she was caring for her sick child, she missed
only one or two days of work; therefore, the adsences were not FM LA -qualifying. See 29
C.F.R. 8 825.114(a)(2)(i). Plaintiff also concedes that she missed work on June 23, 2000;
however, plaintiff testified in her deposition that she turned in a vacation request for that
day. Therefore shecontendsthat it shoul d have been recorded asavacation day, so that no
absence should havebeen assessed. Thereis also some evidence of aseventh non-FMLA-
qualifying absence in July 2000,° although the defendants did not note this absence on

plai ntif f’ s attendance calendar, and apparently did not assess plaintiff an absencein July.’

* Plaintiff repeatedly insists in her memoranda that she missed work for more than three days in March
2000 in order to care for her sick child. That may be true; however, asstated, the actual evidence in the record does
not reveal whether plaintiff requested that Dr. White extend his work excuse because of her own illness, that of her
child, or both. Indeed, there appears to be nothing even in plaintiff’s deposition that clarifies thisissue.

® While the defendants assert that it isdisputed whether plaintiff notified her employer that she would be
absent each day, they have provided no evidence refuting the statement in plaintiff’s declaration that the calls were
actually made. The dispute concerns the amount of information plaintiff provided.

® Plaintiff tegified during the hearing of her unemployment compensation appeal that she had turned in a
doctor’s excuse for July 27-28 because her child was sick.

! Despite her testimony during the unemployment compensation appeal, plaintiff now contends that she

earned a credit for perfect attendance during the ninety-day period beginning approximately June 26, 2000. Such a
credit apparently would allow plaintiff to discount an asence.
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On June 28, 2000, plaintiff was assigned to the job of bearing press operator in
department 549. She was given a raise on August 28, 2000, and defendant Neisler, her
supervisor, noted that her absenteeism was better, that she worked requested overtime, and
had agood attitude. Plaintiff testified that on September 25, 2000, her supervisor, defendant
Neisler, had asked her to work overtime, and was angry when she told him she could not
because she had a dental appointment for atooth extraction. Defendants’ employees were
expected to work overtime if the supervi sor deemed it necessary. Plaintiff kept her dental
appointment that day, and was given prescription pain medication by her dentist.

Plaintiff reported for her regular shift the next day, September 26, and after lunch
Neisler again requested that she work overtime. Plaintiff testified that Neisler agreed to
check back with her later in the day because her tooth was bleeding and she had just taken
pain medicine, 0 she did not know whether she would be able to work overtime. Neisler
allegedly told plaintiff to ask a co-worker, Joey Marr, to work the needed overtime.
However, Neisler testified that although plaintiff told him she had taken medication, sheal so
agreed to work the overtime.

Plaintiff informed Marrthat hewas needed to work overtime, until 3:30 p.m., and he
agreed. Plaintiff tedified that when the pain did not subside, she paged Neisler twice, but
he did not answer, so she left word with Marr that she was leaving, at approximately her
regular time, and clocked out. Plaintiff did not attempt to contact anyone else to let them

know shewas leaving. Neisler testifiedthat he neverrecelved any pages, andthe next time



he saw M arr he wastold that plaintiff had left. Neisler theninformed the Human Resources
department that plaintiff had left after being asked to work overtime.

Plaintiff testified that she went straight to her dentis’ s office after leaving work on
the 26th and spoke to a dental assistant, who advised her to stop smoking, keep taking the
medi cation, and to come back the next morning if the bleeding did not stop. Plaintiff did
not actually see the dentist on that date. The next day, after plaintiff reported to work,
Neisler told her to see Bettye McCord, who suspended her for three days without pay for
|leaving without permission, and told her she could discuss the matter with David Sullivan
the following M ond ay.

When plaintiff discussed the matter with Sullivan, she explained her version of what
had happened. Sullivan asked her to bring in a statement from her dentist’ s office showing
that she had returned there on September 26. A Ithough plaintiff claimed that she had
obtained such a statement from her dentist, she was unable to produceit for Sullivan. The
only statement that Sullivan was given was one plantiff obtained for September 25. As
Sullivanfelt that plantiff waslying about having gone back to the dentis on September 26,
he made the decision to terminate her, with the agreement of B ettye McCord and Ed Plott,
the Plant M anager.

In order to establish a claim of interference with the exercise of the right to FMLA
leave, a plaintiff must prove: (1) that she was an eligible employee; (2) that the defendant

was an employer within the meaning of the Act; (3) that she wasentitled to leave under the



Act; and (4) that the employer interfered with plaintiff’s right to take leave or otherwise

wrongfully denied the requested leave. See Strickland v. Water Works & Sewer Bd., 239

F.3d 1199, 1206-07 (11th Cir. 1999); Jeremy v. Northwest Ohio Dev. Ctr., 33 F. Supp.2d

635, 638 (N.D. Ohio 1999), aff’d, 210 F.3d 372 (Table), 2000 WL 353524 (6th Cir. 2000).
Plaintiff contends that the defendants interfered with her rights under FMLA by counting
her March 2000 FM L A-qualifying leave agai ng her in making thedecisionto discharge her.
Defendants however, argue that the leave was not FMLA-qualifying.

Defendants’ contention is based on two propositions. First, defendants assert that
neither plaintiff nor her child had a “ serious health condition” in March 2000 that would
qualify under the FM LA. Defendantsrely upon 29 C.F.R. 8 825.114(c), which they claim
excludes certain minor conditions, per se, from the coverage of the FMLA. D efendants
state: “Theterm ‘serious medical condition’ isnot intended to cover short-term conditions,
such as Plaintiff’s and her children’s for which treatment is brief. Examples of health
conditions covered by the Act include: heart attacks, cancer, back conditions requiring
surgery, strokes, spinal injuriesand serious accident.” (Def.’s Mem. in Supportof Mot. for
Summ. J. at 13.)

The FMLA defines*serious health condition” as either inpatient care or continuing
treatment by a health careprovider. 29 U.S.C. § 2611(11). The FMLA regulations further
explain what is meant by a serious health condition involving continuous treatment by a

health care provider:



(2) .... A serioushealth condition involving continuing treatment by a health
care provider includes any one or more of the following:
(i) A period of incapacity (i.e., inability to work, attend school or
perform other regular daly activities due to the serious health
condition, treatment therefore, or recovery therefrom) of more than
three consecutive calendar days, and any subsequent treatment or
period of incapacity relating to the same condition, that also involves:

(B) Treatment by a health care provider on at least one
occasion which results in aregimen of continuing treatment
under the supervision of the health care provider.
29 C.F.R. § 825.114(a)(2)(i). The regulations further set forth examples of “ordinary”
ailments that generally are not FML A-qualifying unless complications arise. § 825.114(c).
Section 825.114(c) is not, however, aper se rule exduding all such ailments. Indeed,
[a]saresult of thisregulation, the Department of Labor devel oped somewhat
of abrightline test for what illnesses qualify as serious health conditions. If
an employeeis (1) incapacitated for mor e than three days, (2) seenonceby a

doctor, and (3) prescribed a course of medication, such as an antibiotic, she
has a “ serious health condition” worthy of FMLA protection.

Brannon v. OshKosh B’Gosh, 897 F. Supp. 1028, 1036 (M.D. Tenn. 1995) (footnotes

omitted); see also Bond v. Abbott Labs., 7 F. Supp. 2d 967, 973 (N.D. Ohio 1998).
Defendants’ assertion that the FM LA covers only “major” health conditions such as heart
attacks, cancer, surgery and strokes is a misstatement of the law.

Dr. Whitetestified that he extended plaintiff’ swork excuse based solely on plaintiff’s
representation, to someone in his office, that she was unable to return to work after three
days. However, the evidence contains no details regarding the illnesses or ether plaintiff

or Taryn. The written excuse that Dr. White provided contains no information other than
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that plaintiff had been under his care since March 6, 2000 and that she could return to work
on March 13. Defendants argue that this constitutes a lack of notice under the relevant
regulations:

(a) When the approximate timing of the need for leave is not foreseeable, an
employee should givenoticeto the employer of the need for FMLA leave as
soon asis practicable under the facts and circumgancesof the particular case.
It is expected that an employee will give notice to the employer within no
more than one or two working daysof learning of the need for leave, except
in extraordi nary circumstances w here such notice is not feasible....

(b) The employee should provide notice to the employer either in person or
by telephone, telegraph, facsimile (“fax”) machine or other electronic means.
Notice may be given by the employee’s spokesperson (e.g., spouse, adult
family member or other responsible party) if the employeeis unable to do so
personally. The employee need not expressly assert rights under the FMLA
or even mention the FM LA, but may only state that leave is needed. The
employer will be expected to obtain any additional required information
through informal means. T he employee or spokesperson will be expected to
provide more information when it can readily be accomplished as a practical
matter, taking into consderation the exigencies of thesituation.

§ 825.303(a)-(h).

It istheemployer’ sresponsibility to designate leave asqualifying under the FMLA,
and to notify theemployee of that designation. § 825.208(a). However, theregulations
also state:

An employee giving notice of the need for unpaid FMLA leave must explain
thereasons for the needed |eave so asto allow the employer to determine that
theleave qualifiesunder the Act. If the employeefailsto explain the reasons,
leave may be denied.....

(2) As noted in § 825.302(c), an employee giving notice of the need for
unpaid FMLA leave does not need to ex pressly assert rights under the Actor
even mention the FML A to meet his or her obligation to provide notice,
though the employee would need to state a qualifying reason for the needed
leave. . ..
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§ 825.208(a)(1)-(2).

Although plaintiff’ swritten doctor’s excuse provided no details as to the nature of
her medical condition, or Taryn’s, plaintiff has stated in her declaration that she called in
each day to statethat she would not beat work. In the absence of any evidenceregarding
the specific information that was provided in those calls, the Court cannot say, as a matter
of law, that plaintiff’s noticewas insufficient to alert the defendants that her leave might be
FMLA-qualifying. Thus, there are material factsin dispute as to whether plaintiff and/or
Taryn had aserioushealth conditionin March 2000 that wasFM LA -qualifying, and whether
sufficient notice of that condition was given to the defendants.

Assuming that the March 2000 absences were FML A-qualifying, there next inquiry
is whether the defendants took those absences into account in the decision to terminate
plaintiff. The defendantsclearly considered plaintiff’s absenteeism, as awhole, in making
that decision. Whiledefendants assert that FM LA leaveis not counted as an absence under
their attendancepolicy, thereisevidencein the record that the March absences were counted
against plaintiff in the progressive discipline that she received, including her termination.
OnMay 1, 2000, plaintiff was counseled and given awritten warning for her fourth absence.
The absences specifically listed in the warning are February 12, February 15, March 8-13
and April 29. Plaintiff received asecond written warning on June 26, 2000 which stated that
it was for absences on May 17, June 2 and June 23. The defendants’ written attendance

policy stated that a second warning would be given after the fifth absence, and there are
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seven total absences noted, so it isuncertain to what extent the March dates were counted
against plaintiff at that point. However, during plantiff’s unemployment compensation
appeal, Bettye McCord testified that theMarch dateswere taken into accountin the decision
to terminate plaintiff.

While the defendants assert that plaintiff ignores the fact that she was terminated
primarily for misconduct, the evidence clearly shows that her absenteeism was also taken
into account. Therefore, there are material issues in dispute as to whether the defendants
took plaintiff’s FMLA leave into account in her termination, thus interfering with the
exercise of her rightsunder the statute.

In order to establish a claim of discrimination or retaliation under 29 U.S.C.

§ 2615(a)(2), the Court must apply the analytical framework set out in McDonnell Douglas

Corp.v. Green, 411 U.S.792 (1973). See Skrjancv.Great L akesPower Serv. Co., 272 F.3d

309, 315 (6th Cir. 2001). If plaintiff can establish a prima facie case of circumstantial
evidence from which the jury can infer a discriminatory motive, the burden of production
then shifts to the defendants*“to articulate some legitimate, nondiscriminatory reason” for

her discharge. McDonnell Douglas, 411 U .S. at 802; see also Texas Dep’t of Community

Affairsv. Burdine 450 U.S. 248, 252-53 (1981). If the defendants are able to articulate

such a reason, the plaintiff must then prove the ultimate issue, i.e., that the defendants’
proffered reason is pretextual, and that discriminationisthetruereason for thedecision. St.

Mary’sHonor Ctr. v. Hicks, 509 U.S. 502, 510-11 (1993); Skrjanc, 272 F.3d at 315.
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In order to prove a primafacie case of retaliation, plaintiff mus show the following:
1) that she availed herself of a protected right under the FMLA ; 2) that she was affected by
a materially adverse employment decision; and 3) that there was a causal connection
between her exercise of aright afforded by the FM LA and an adverse employment action.

Skrjanc, 272 F.3d at 314; Switalav. Schwan’s SalesEnter., 231 F. Supp.2d 672, 689 (N.D.

Ohio 2002). Defendants contend that plaintiff can establish none of these elements.

The assertion that plaintiff cannot show that she availed herself of aright protected
under the FM LA isbased on defendants position that none of plaintiff' sleave wasFM LA -
qualifying, not even the March 2000 absence of more than three days. The Court has
already determined that there are material factsin dispute on this issue.

The second element requires plaintiff to show that she was adversely affected by an
employment decision. With regard to her termination, plaintiff dearly was affected in a
materially adversemanner. Plaintiff has also, however, asserted that she was “ harassed” in
variousother ways, such as not being allowed to go to the bathroom except on break time,
not being given tel egphone messages from daycare regarding her children, and being moved
from onejob to another ontheline. However, these are not the kinds of materially adverse
employment decisions that will support a retaliation claim.

[A] materially adverse change in the terms and conditions of employment

must be more disuptive than a mere inconvenience or an alteration of job

responsibilities. A materially adverse change might be indicated by a

termination of employment, ademotion evidenced by adecrease in wage or

salary, a less distinguished title, a material loss of benefits significantly
diminished material responsibilities, or other indices that might be uniqueto
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a particular stuation.

Hollinsv. Atlantic Co., 188 F.3d 652, 662 (6th Cir. 1999) (quoting Crady v. Liberty Nat'|

Bank & Trust Co. of Indiana, 993 F.2d 132, 136 (7th Cir. 1993)). Other than her

termination, thereisno evidencethat plaintiff was affected by any material |y adversechange
in the conditions of her employment.®

Assuming, but not deciding, that plaintiff’sMarch 2000 |eavewas FMLA-qualifying,
defendant al so contends that there is no evidence of a causal connection between that leave
and plaintiff’s discharge. However, as stated earlier, there is evidence that the defendants
considered plaintiff’s absenteeism, including the M arch 2000 leave, as a factor in her
termination. While the events may not have been closein time, this issufficent to show a
possible causal connection between her termination and FMLA -qualifying leave.

As the defendants have asserted that plaintiff was discharged for misconduct, they
have articulated a legitimate, nondiscriminatory reason for her discharge. Thus, plaintiff
must show that there is evidence of pretext. In order to demonstrate pretext, plaintiff must
show that the defendants’ proffered reason for her discharge had no basisin fact, did not

actually motivate the action, or were insufficient to motivate the action. See Manzer v.

Diamond Shamrock Chem. Co., 29 F.3d 1078, 1084 (6th Cir. 1994).

Again, it is clear that the defendants did not rely solely on plaintiff’s alleged

& While plaintiff argues that defendant Magnetek demoted her following her returnto work after twenty-two
weeks of leave, including twelve weeks of FMLA leave, taken in connection with her pregnancy, the Court has
determined that plaintiff wasnot entitled to be reingated to her previous job.
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misconduct in making the decison to terminate her. There isevidence in the record that
plaintiff’s absenteeism was asignificant factor in that decision. Thus, the Court finds that
the plaintiff has offered evidence that her misconduct was not sufficient to motivate her
discharge. The defendant employers are not entitled to judgment as a matter of law on
plaintiff’s retaliation claim.

With regard to the individual defendants, plaintiff concedes that Neisler is entitled
to summary judgment. The other individual defendants Sullivan, McCord and Plott, first
arguethat they cannot be held individually liable under the FMLA. The Court hasalready
held, however, in an order partially granting the defendants motion to dismiss, that
individual liability is appropriate under the FMLA in some circumstances. (Order filed
6/11/01.) The Court stated that the definition of “employer” under the FMLA should be
analyzed like the definitionin the Fair Labor Standards A ct (“FLSA ™), 29 U.S.C. § 203(d).
Since individual liability arises under FLSA, it dso arises under the FMLA when the
supervisor “ exercise[s] sufficientcontrol” over theemployee’ sleave and employment status.

See Bryant v. Delbar Prods., Inc., 18 F. Supp. 2d 799, 807 (M .D. Tenn. 1998); Rupnow V.

TRC.,Inc.,999F. Supp. 1047, 1048 (N.D. Ohio 1998); Stubl v. T.A. Sys., Inc., 984 F. Supp.

1075, 1084-85 (E.D. Mich. 1997).
In this case, David Sullivan, as the Human Resources M anager, actually made the
decision to terminate plaintiff, with the recommendationand input and agreement of Bettye

McCord and Plant Manager Ed Plott. Although the authority of Bettye McCord is not
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entirely dear, there is sufficient evidence of her involvement in plaintiff’ s termination for
the claim against her to survive summary judgment. As stated, Sullivan testified that he
made the decision to terminate plaintiff ater discussing it with McCord and Plott.
Therefore, although Plott himself testified that he had no involvement in the hiring and
firing of hourly employees such as plaintiff, thistestimony isdirectly contradicted by that
of Sullivan. Thus, the Court finds that Sullivan, McCord and Plott are not entitled to
summary judgment.

The Court ispuzzled by the defendants’ argument that plaintiff, because of her carpal
tunnel syndrome, would have been unableto do the essentiad functionsof her job evenif she

had not been terminated. In support of this argument, defendants cite Cehrs v. Northeast

Ohio Alzheimer’'s Research Ctr., 155 F.3d 775, 784-85 (6th Cir. 1998), which held that

under the FMLA , an employee has no claim if she is unable to return to work after taking
the maximum twelve weeks of leave. However, plaintiff wasnot on FMLA leave when she
was terminated, and had taken no leave that was even arguably FMLA-qualifying since
March 2000. Thisis not a case under the Americans with Disabilities Act. Except in the
limited situation wherethe employee is unable to return to work after taking twelve weeks
of FMLA leave, whether an employee can perform the essential functions of a job is
generally irrelevant to the issue of whether the FMLA was violated.

The real issue defendants are trying to raise is whether plaintiff can prove any

damages as aresult of her termination. How ever, that issue cannot be resolv ed at this point,
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as there are pending motions and objections that may affect that question.

For the foregoing reasons, the Court findsthat, except for defendant Jerry Neisler,
there are genuine issues of material fact regarding the issues raised in the motions for
summary judgment. T hus, the defendants’ motion for summary judgment (dkt. #79) is
GRANTED asto defendant Neisler and DENIED in all other respects. Plaintiff’s motion
for partial summary judgment (dkt. #76) is DENIED in its entirety. The motion for oral
argument on these motionsis DENIED as moot.

IT 1S SO ORDERED.

JAMESD.TODD
UNITED STATES DISTRICT JUDGE

DATE
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